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IRS has issued Notice 2018-67 (the Notice) to provide guidance on the calculation of unrelated business taxable income (UBTI) 
for tax-exempt organizations following tax reform. The Tax Cuts and Jobs Act (TCJA) changed the way tax-exempt organizations 
calculate their UBTI. No longer can exempt organizations follow the former rules and aggregate income and deductions from all 
their unrelated trades or businesses. Note that the guidance is also relevant for retirement plans, including individual retirement 
accounts (IRAs), as they are subject to the UBTI rules.

Under a new provision added by the TCJA, an organization subject to the UBTI tax that has more than one unrelated trade or 
business must calculate UBTI separately with respect to each trade or business. The new provision also prohibits tax-exempt 
organizations from using losses from one trade or business to offset gains in another. The Notice provides transition rules and 
interim guidance that may be relied on pending the issuance of proposed regulations.

Many tax-exempt organizations were concerned with tracking separate trades or businesses conducted in alternative investment 
funds (hedge funds, private equity funds, venture capital funds, etc.). Tracking multiple trades or businesses would have been 
extremely burdensome and IRS provides welcome relief in the Notice in the form of a safe harbor aggregation test.

Safe Harbor and Transition Rule for Certain Investments in Partnerships

The Notice creates a safe harbor test for certain partnership investments. An exempt organization investing in a partnership may 
aggregate its UBTI from its interest in a single partnership with multiple trades or businesses (including trades or businesses 
conducted by lower-tier partnerships) if one of two tests is met:

1. De Minimis Test – An exempt organization meets the de minimis test if it holds directly no more than 2% of the profits 
interest and no more than 2% of the capital interest of the partnership.

2. Control Test – An exempt organization meets the control test if it directly holds no more than 20% of the capital 
interest and does not have control or influence over the partnership.

An exempt organization can rely on the Schedule K-1 it receives from the partnership for purposes of determining its profits 
and capital interest. According to the Notice, an exempt organization may aggregate all partnership interests that qualify under 
either the de minimis test or the control test and treat the aggregate group as a single trade or business for purposes of the new 
UBTI requirements.

For a partnership interest acquired prior to August 21, 2018, the Notice provides a transition rule. Under the transition rule, an 
exempt organization may treat each partnership interest as comprising a single trade or business for purposes of the new rule, 
regardless of whether it meets the de minimis or control tests, and regardless of whether or not there is more than one trade or 
business directly or indirectly conducted by the partnership or lower-tier partnerships.
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Trade and Business Activity Other Than Through Partnership

The Notice provides that for trades or businesses that an exempt organization engages in other than through a partnership, the 
North American Industry Classification System (NAICS) 6-digit code of the trade or business can be used to determine whether 
an exempt organization has more than one unrelated trade or business. Use of NAICS codes will be considered a reasonable, 
good-faith interpretation of the new UBTI statutory requirements upon which exempt organizations may rely until regulations are 
proposed. While the NAICS codes should be useful in aggregating some activities, the codes may not address all of an 
organization’s activities. IRS seeks comments on whether this method, or others, would be appropriate for identifying separate 
trades or businesses.

The Takeaway

The Notice provides preliminary answers and guidance pending IRS’ issuance of proposed regulations and IRS is soliciting 
comments before proposed regulations are issued. The Notice generally provides that IRS will not penalize tax-exempt 
organizations if they use a reasonable, good-faith interpretation in calculating their UBTI and that using the specific methods 
described in the Notice will help ensure tax-exempt organizations meet this reasonable, good-faith standard.

For further information please contact your Andersen advisor. 
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