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But, if the answer to any of the following questions is “yes”, you need to know what these 
acronyms stand for:  
 1.   Did you recently immigrate to the U.S.?
 2.   Do you travel back and forth between the U.S. and Korea regularly?
 3.   Are you a green card holder or a U.S. citizen?
 4.   Do you or your family members own financial assets (e.g. bank accounts, stocks, investment accounts)   
  in foreign countries either directly or indirectly?  
 5.   Do you or your family members have ownership interests in a non-US company? 

Not knowing the U.S. tax consequences resulting from answering “yes” to any of the above questions may have a 
significant impact on your family’s wealth…even if many of your assets are located outside of the United States.  
In more direct terms, your lack of knowledge may result in inadvertently handing over your family’s hard-earned 
savings to the U.S. government! 

So, before we begin, here is what FBAR, OVDP and FATCA each stand for: 
 FBAR:  “Foreign Bank Account Report”
 OVDP:  “Offshore Voluntary Disclosure Program”
 FATCA:  “Foreign Account Tax Compliance Act”

Further explanation of these terms will be provided later in this article, but in order to explain why it is so important 
for you, your family and others in the Korean community to understand these terms, it is necessary to provide a brief 
background of the U.S. tax system.

It is widely known that the U.S. tax system is one of the most complicated and expansive tax systems in the world.  
It is expansive because it taxes U.S. citizens on their worldwide income, irrespective of whether they reside in the 
United States.  So too, the U.S. taxes its U.S. residents (including U.S. “green card” holders) on the same basis as U.S. 
citizens – on their worldwide income.  In contrast, most countries will only impose worldwide taxation on individuals 
who actually reside in their country and not on the basis of citizenship.

You may be saying to yourself, “This does not relate to me because I was not born in America.”  
That may be true, but you may be a resident of the U.S. for tax purposes.  The U.S. has specific definitions of who 
is considered a resident for income tax purposes, and U.S. citizenship is only one of the ways an individual can be 
treated as a U.S. resident for tax purposes.  For the purposes of this article, we will discuss the two most common 
ways non-U.S. citizens become U.S. tax residents.

FBAR…OVDP…FATCA…You won’t find these terms in the 
Korean-English dictionary!

Your Korean passport may not get you out 
of the United States (for tax purposes)…
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The Lawful Permanent Resident (“green card”) Test:
You are a lawful permanent resident of the U.S. at any time if you have been 
given the privilege, according to the U.S. immigration laws, of residing 
permanently in the U.S. as an immigrant.  You continue to have resident 
status under this test unless the status is taken away from you or is officially 
determined to have been abandoned.  Thus, if you have a “green card” but 
no longer can enter the U.S. as a lawful permanent resident, you still will 
be treated as a resident for U.S. tax purposes and taxed on your worldwide 
income .

The Substantial Presence Test:   
You meet this test if you are present in the U.S.:

 o   for at least 31 days in the current year, and 
 o   183 days during the 3-year period that includes the current year  
       and the two preceding years, counting 100% of the days in the  
       current year, 1/3 of the days in the first year before the current  
       year and 1/6 of the days in the second year before the current  
       year.
  o   For this test, even a partial day in the U.S. counts as a  
        full day

Example: You were in the U.S. for 120 days in 2011, 135 days in 2012 and 125 
days in 2013.  The calculation would go as follows:

 125/1 + 135/3 + 120/6 = 190

Under this scenario, you would meet the Substantial Presence Test for the 
year 2013.

As you can see from this illustration, if you regularly travel back and forth 
between the U.S. and Korea, you may be a resident of the U.S. under this test.

If you regularly 
travel back and 
forth between 

the U.S. and 
Korea, you may 
be a resident of 

the U.S. 

Under U.S. law, you are considered a tax resident if you meet either of the 
following two tests:
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The U.S. has treaties with 68 countries, including South Korea.  However, 
the terms of each treaty may differ greatly, and more importantly, each 
taxpayer’s facts and circumstances must be carefully analyzed.  It is a 
common misconception that the mere existence of a treaty between 
two countries exempts nationals of one country from any and all tax in 
the other country.  In cases where someone is a tax resident under the 
domestic laws of both the United States and the Republic of Korea, the 
U.S./Korean treaty provides “tie-breaker provisions” that, when applied, 
determine which country has the right to tax the individual as a resident. 
However, even if an individual is treated as a resident of Korea for treaty 
purposes, the individual is still required to file U.S. tax and information 
returns, including FBARs, since the treaty does not deal with return 
filing requirements, but only with which country has the right to impose 
income tax on an individual as a resident. 

Traps for the unwary.
That being said, if you are a “green card” holder, and are considering use of the treaty tie-breaker benefits of the U.S./
Korean income tax treaty (in order to only pay tax to Korea), you need to be aware of certain “traps for the unwary.”  

•   From an immigration standpoint, invoking treaty tie-breaker benefits may jeopardize your “green card”  
status.  You should consult an immigration lawyer to determine your immigration status in this case. 

•   From a tax perspective, if you are a long-term resident, which is a person who has held a U.S. green card 
for any part of 8 of the last 15 years, you will be considered to have terminated your long-term residency 
as of the date that you claim that you are not a resident of the U.S. under the tie-breaker provisions of a 
treaty.  This is important because termination of your long-term residency may inadvertently trigger the 
so-called “exit” tax under the U.S. expatriation rules, which subjects certain long-term residents whose 
“green card” status is abandoned (voluntarily or involuntarily) to U.S. tax on the gain as if the individual 
sold his worldwide assets. There are also highly disadvantageous U.S. estate and gift tax consequences 
associated with expatriation.

So, as you can see, before you decide to simply give up your “green card,” it is highly recommended that you seek 
advice from professionals experienced in international tax to ensure that you are not creating a bigger problem for 
you and your family. Additionally, relinquishing your “green card” does not retroactively eliminate any omissions in 
your past filing and reporting obligations.

If you are thinking, “Yes, but the U.S. and Korea have a tax treaty!”, you are 
correct.

Vivamus velit ligula, eleifend 
id, sollicitudin id, facilisis
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Regardless of the treaty, you may still have to file a Foreign Bank Account Report (FBAR). 
Regardless of whether you are able to use the benefits of a treaty to escape tax residency in the U.S., you may still be 
required to report to the U.S. authorities your ownership interest in, signature authority over, or other authority over 
one or more foreign financial accounts because, as mentioned above, the requirement to report these accounts is 
separate from and not affected by the use of income tax treaties.

Form TD F 90-22.1 (“FBAR”) must be filed annually with the U.S. Department of Treasury if the aggregate value 
of your foreign financial accounts exceeds $10,000 (roughly KRW 11 million) on any day during the year.  If you 
haven’t heard of this before, it’s not because this requirement is new.  This requirement has been effective since the 
implementation of The Bank Secrecy Act of 1970.  The FBAR form is filed separately from your tax return and is due 
by June 30th of the following year, with no available extensions.  Civil penalties for non-compliance with regard 
to the FBAR range from $10,000 for non-willful violations to the greater of $100,000 or 50% of the highest account 
balance for willful violations.  Where willfulness is found, felony criminal penalties may also be imposed (see the end 
of this article for potential criminal penalties).  The definition of willfulness has been widely disputed and the Internal 
Revenue Service (“IRS”) and the Department of Justice (“DOJ”) have argued that the mere omission of answering 
“Yes” to a question on your U.S. return about whether you have a financial interest in, or signature authority over, 
foreign financial accounts would be considered a willful violation of the law and potentially subject to criminal 
penalties.  Willfulness has been defined by the courts as a “voluntary, intentional violation of a known legal duty.”

Not surprisingly, many people (even tax practitioners) had not focused on the FBAR until recently.  While the law has 
been on the books for decades, it was widely perceived and disregarded as an annoying informational reporting 
requirement that was only seeking to catch money launderers and drug dealers.  That was actually the origin of the 
form, after all.  So, most people thought that since they fell in neither category, they did not need to pay attention to 
this form. Even the large accounting firms were guilty of holding this misconception.  In the unusual situation where 
the IRS sought to enforce penalties for late or non-filing of this form, many tax advisors reported being able to get 
penalties waived entirely or substantially reduced.

Until recently... 
In the U.S., taxpayers either prepare their tax returns themselves or hire a professional tax preparer.  In either case, 
the U.S. tax system employs, for the most part, a self-reporting method.  If an income item is not reported directly to 
the U.S. authorities, there would be little transparency for the IRS to discover unreported income, unless the taxpayer 
is audited.  This is particularly the case with foreign financial transactions since most foreign financial institutions 
previously had no obligation to report information to the IRS.  Taking advantage of this system, bankers from 
Switzerland (and other countries) were actually wooing U.S. taxpayers to open accounts with their banks, telling 
the clients that neither the accounts, nor the income from the accounts would be reported to the U.S. government 
because of the strict bank secrecy laws.
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This all changed in 2007, when a former UBS  banker, turned whistleblower, gave detailed information to prosecutors 
about what UBS bankers were doing.  The end result was that in February of 2009, UBS was required to pay $780 
million in a deferred prosecution agreement to the U.S. government (oh, and the whistleblower went to jail for 2 
years and then was paid $104 million by the U.S. government after he was released).  Since 2009, the Department 
of Justice has targeted other well-known foreign financial institutions and has prosecuted many U.S. taxpayers, 
bankers, lawyers, and other advisers.  This enforcement effort is ongoing and most recently resulted in a second 
Swiss bank choosing to go out of business due to the ongoing investigations by the U.S. Department of Justice, even 
though the bank never had an office in the U.S.

To address the problem at the taxpayer level, the government decided to offer a formal Offshore Voluntary 
Disclosure Program (”OVDP”) that allows taxpayers with previously unreported foreign accounts and/or foreign 
income to voluntarily come forward and report those undisclosed accounts and/or income.  In return, taxpayers who 
come forward are to be assessed reduced penalties so that instead of all the various penalties that would otherwise 
apply, such as the FBAR penalty for each account for each year unreported, the taxpayers are assessed a flat “OVDP 
penalty” based on a percentage of the highest account balance over the covered tax years.  The taxpayers must still 
pay any back taxes with interest and a limited penalty based on the amount of tax due.  However, the additional 
incentive that the government offered through the OVDP was the assurance that if the taxpayer otherwise was 
eligible to participate in the program and truthfully, timely, and completely complied with all provisions of the 
voluntary disclosure practice, the IRS would not recommend criminal prosecution to the DOJ and the IRS would not 
conduct a full audit.  As of December 2012, over 39,000 taxpayers have come forward and voluntarily disclosed their 
offshore holdings.  

The first of these programs was available in 2009, the second was available in 2011 and the current program (the 
“2012 OVDP”) is available now with no stated end date, which means that the IRS can close the program at any time.  
The main difference between the 2009, 2011 and 2012 programs is the reduced flat OVDP penalty on the unreported 
assets increased from 20% for the 2009 program to 25% with the 2011 program, and is now 27.5%.

The OVDP is a formal program (what tax practitioners refer to as a “noisy” disclosure), whereby taxpayers apply for 
submission into the program and then submit their original/amended tax returns and all required informational 
forms such as FBARs.  The OVDP program is available not only to taxpayers that failed to file FBARs, but also to 
taxpayers that have not complied with any of the requirements to file the various other international information tax 
returns relating to ownership of foreign businesses and trusts on forms such as Forms 5471, 8865, 3520, etc.  Similar 
to the FBAR, these forms each have separate penalties associated for non-compliance as well, and generally the 
penalties begin at $10,000 per non-willful violation. The filing requirements and various tax issues addressed by all of 
these forms are considered high risk and extremely complex, even in the professional tax community.  In fact, many 
tax professionals will not take clients who have these issues.
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The IRS has stated that coming forward under this program is the only way 
to make a valid voluntary disclosure when foreign financial accounts are 
involved.  They have vowed to aggressively pursue non-compliant taxpayers 
who are still in “hiding,” as well as taxpayers who are submitting “quiet 
disclosures”, where the taxpayers just send in their tax returns and/or FBARs 
through the normal channels without going through the program. 

And now we come to FATCA and the present day situation.
FATCA is a major piece of legislation.  It is the biggest and newest weapon 
that the IRS has in its war against offshore tax evasion because it is creating 
a global system where foreign financial institutions will begin automatically 
reporting the existence of all accounts and financial assets owned by U.S. 
persons to the U.S. government.

FATCA came into effect as of March 18, 2010, but the various provisions of 
the law are being implemented in phases.  This prolonged implementation 
underlines the legislation’s significance.  It involves every foreign financial 
institution (“FFI”) that does business with the U.S., as well as non-foreign 
financial entities (“NFFE”) that receive U.S. payments.  The complexity of 
these rules for the global financial system led to recurring delays in the 
implementation of many portions of the law applicable to foreign banks and 
similar financial institutions.

One of the simpler aspects of FATCA that has now been in effect for a 
few years is the enhanced information reporting requirements for all U.S. 
taxpayers. Under FATCA, certain U.S. taxpayers holding specified foreign 
financial assets with an aggregate value exceeding $50,000 (roughly KRW 55 
million) are required to report information about those assets on new Form 
8938, which must be attached to the taxpayer’s annual income tax return.  
Higher value thresholds apply to U.S. taxpayers who file a joint tax return or 
who reside abroad.  Failure to report foreign financial assets on Form 8938 
will result in a penalty of $10,000 (and a penalty up to $50,000 for continued 
failure after IRS notification).  Further, underpayments of tax attributable 
to non-disclosed foreign financial assets will be subject to an additional 
substantial understatement penalty of 40%.  This new form is very similar to 
the FBAR, but covers much more than accounts and requires more detailed 
information.

FATCA is the 
biggest and 

newest weapon 
that the IRS has 

in its war against 
offshore tax 

evasion.
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Reporting applies for assets held in taxable years beginning after March 18, 2010. For most 
taxpayers this would have been the 2011 tax return.
It may occur to you that some of these reporting rules might apply to you now or have applied to you in the past, 
but you haven’t gotten caught yet, so why start worrying now?  How is the IRS ever going to know about this activity 
in Korea or elsewhere?  Congress realized the same thing.  So, in addition to the self-reporting requirement on U.S. 
taxpayers, foreign banks and similar institutions will begin to automatically report information of all accounts and 
assets owned by U.S. persons to the IRS.

FATCA requires foreign financial institutions (“FFIs”) to report directly to the IRS certain information about financial 
accounts held by U.S. taxpayers, or by foreign entities in which U.S. taxpayers hold a substantial ownership interest. 
To properly comply with these new reporting requirements, an FFI will have to enter into a special agreement with 
the IRS by April 25, 2014. Under this agreement, a “participating” FFI will be obligated to:

1.   Identify U.S. account holders;
2.   Report annually to the IRS on its account holders who are U.S. persons or foreign entities with          

substantial U.S. ownership; and
3.   Withhold and pay over to the IRS 30% of any payments of U.S. source income, as well as gross proceeds 

from the sale of securities that generate U.S. source income, made to (a) non-participating FFIs, (b) 
individual account holders failing to provide sufficient information to determine whether or not they 
are a U.S. person, or (c) foreign entity accountholders failing to provide sufficient information about the 
identity of its substantial U.S. owners.

The first date on which withholding agents will be required to begin withholding under FATCA 
is July 1, 2014 and the due diligence procedures will be phased in from December 31, 2014 
through June 30, 2016. 
To facilitate the registration and information exchange from the FFIs to the U.S., the IRS has drafted 
Intergovernmental Agreements (“IGAs”) to be entered into by the U.S. and other countries.  If a jurisdiction enters 
into an (IGA) to implement FATCA, the reporting and other compliance burdens on the financial institutions in 
the jurisdiction may be simplified. Such financial institutions will not be subject to withholding under FATCA.  
Depending on the model of the IGA that the foreign government enters into with the U.S. (there are two), either 
the FFI will provide the home government with the information with respect to their U.S. account holders and the 
government will report the information to the U.S., or the FFI will provide the IRS with the information on the U.S. 
accounts directly.

Initially, there was worldwide outrage at the U.S. for extending its reach farther than it ever has.  However, countries 
who themselves are facing revenue shortfalls have changed their views, and now consider FATCA to be a good idea.  
At the risk of losing out on doing business with the U.S., many countries have either already entered into IGAs with 
the U.S. or are in discussions, including jurisdictions such as the Cayman Islands, Hong Kong and Panama.  
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Conclusion: 
With the demise of bank secrecy in Switzerland and other parts of Europe, the government is increasingly turning 
more of its attention to financial institutions in Asia.   Equipped with the new tools that it now has to obtain 
information, the IRS has the will, resources, and the information to find non-compliant taxpayers.  Specifically 
with Korea, the U.S. Treasury announced on November 8, 2012 that the U.S. and Korea were actively engaged in a 
dialogue towards concluding an IGA.  It is expected that an agreement will be reached and banks such as Woori Bank 
and Shinhan Bank will begin providing information on Korean-American customers to the U.S.

U.S. Immigrants are not provided with sufficient information about their U.S. tax filing and information return 
obligations before they move to the U.S. or obtain “green cards.”  Unfortunately, while ignorance of the laws may 
be considered when determining criminal intent, it generally is not accepted as reasonable cause to eliminate civil 
penalties.  With the major components of FATCA scheduled to come into force in the next several months, there is a 
strong possibility that this may result in many Koreans finding out too late. Time is indeed running out, but there is 
still some time. Taxpayers at risk should consider their options and evaluate whether participation in the OVDP is the 
appropriate action for them and, if so, they should seek the advice of an experienced international tax professional.

Potential Criminal Penalties:
• Possible criminal charges related to tax returns include tax evasion (26 U.S.C. § 7201), filing a false 

return (26 U.S.C. § 7206(1)) and failure to file an income tax return (26 U.S.C. § 7203). 
• Willfully failing to file an FBAR and willfully filing a false FBAR are both violations that are subject to 

criminal penalties under 31 U.S.C. § 5322.
• A person convicted of tax evasion is subject to a prison term of up to five years and a fine of up to 

$250,000. 
• Filing a false return subjects a person to a prison term of up to three years and a fine of up to $250,000. 
• A person convicted of tax evasion is subject to a prison term of up to five years and a fine of up to 

$250,000. 
• Filing a false return subjects a person to a prison term of up to three years and a fine of up to $250,000. 

If you have question regarding this topic, please contact Susan Choi by email, susan.choi@wtas.com or 
phone, 571.382.0047 or contact your WTAS advisor.


