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Most business operators, when pursuing an initial public o�ering or exit, tend to focus relentlessly on achieving
that goal for the business enterprise as a whole. They assume that their personal ability to tap their share of
liquidity will naturally fall out of a well-executed transaction -- sort of a "rising tide will lift all boats" philosophy.
Unfortunately, that's often just not good enough. Many key founders and executives lose signi�cant personal 
value due to an insu�cient focus on tactics for maximizing their own wealth after tax. This article will survey 
some typical foot faults.

Frequently sellers are surprised when they don't get capital gains treatment on the sale of their stock. Long-term
capital gains tax rates for federal purposes are currently 15% and will be through the end of 2012. That's true
even if you otherwise pay the dreaded alternative minimum tax, or AMT. Most executives expect their equity
cash-out to qualify for that low rate rather than the 35% ordinary tax rate on other income. Here's the rub: If your
equity stake is represented by stock options or unvested restricted stock, you likely don't qualify for the low 
capital gains tax. However, if you focus a bit on your personal situation ahead of time, you can change some of 
that.

First, consider making a Section 83(b) election whenever you receive restricted stock. It marks your stock as a
capital gain, not ordinary income, asset, and a sale will qualify for the lower federal tax if more than one year
passes between your receipt of the stake and a sale. Second, exercise and immediate sale of options almost
always generate ordinary income. If you want the lower federal tax rate, you need to exercise early and hold.
Most folks simply hold their options until they are ready to sell and they pay the highest tax at that time.

If you have incentive stock options, or ISOs, with a company sale pending, you will likely have the choice to
exercise your options in the ordinary course and then have the buyer purchase your shares as part of the deal,
or do nothing and let the buyer pay you cash for your unexercised but vested options. Choose the �rst option.
Exercising up front and then selling the shares in the deal will allow you to avoid the 1.45% Medicare tax (and
potentially the higher Federal Insurance Contributions Act tax as well). If the buyer cancels the options for a cash
payment, that payment is subject to those extra taxes. A mere 1.45% tax rate may not sound like a lot, but it
often translates into value somewhere between the cost of a nice dinner and the purchase price of a nice home.

If your stock sale will qualify for the 15% tax rate, you may also qualify for an especially low state tax rate --
something often overlooked. If your stock has been owned by you for more than �ve years and was so-called
quali�ed small-business stock, your state income tax on the gain in 2011 (and even in prior years, if you sold in
years past) could be cut in half. A quali�ed small business is generally a corporation that was worth less than $50
million at the time it issued shares to you. A lot of folks ignore this rule because, for federal tax purposes, the sale
of this stock is subject to the AMT, which can cause the e�ective tax rate to be higher than 15%. However, many
states allow a 50% exclusion of the gain and that can represent big tax savings -- savings often worth amending
your returns to get. Even more interesting is the new rule for certain 2010 and 2011 stock issuances. If you
qualify (and hold for more than �ve years), that gain will be taxed at a 0% federal tax rate.



Venture capital partners and investors: This is for you, too. Many funds do not like to take the responsibility for
determining whether a fund investment meets these criteria. However, in general, early-stage investments most
often qualify. This has two implications. First, if the fund sells the stock, your share of the gain might qualify.
Second, if the fund distributes stock to you, your sale might qualify. Finally, many founders and executives live in
high tax rate states. There are very powerful trust tools that can be used to exempt or defer state income taxes
on capital gains that are worth considering, provided that you give yourself time to implement before the last
minute.

One frequently overlooked opportunity is the use of company stock to fund charitable goals. In an M&A
transaction, there is wonderful opportunity -- and at least one painful trap. Consider this: You own a share of
stock worth $100, and you want to give to a public charity. The company is on the block to be sold, and you 
could wait, sell the share and then give away the cash. Taxwise, that's not too bad. If the full $100 price is all gain
(because you have nil tax basis founders shares), you have a $100 capital gain and a $100 charitable deduction.
You might actually be in pocket some tax cash there because your tax cost of the gain is likely only $15 (ignoring
state income taxes), but your charitable deduction will provide tax shelter for your ordinary income �rst --
potentially at $35. But here's a better plan: Give the stock to charity before the deal closes. You get a deduction
that should be fairly close to the deal price but do not have any capital gains tax on the sale. This "double dip"
can represent a big cash tax savings with little or no economic di�erence to you or the charity otherwise.

Depending on whether you are facing an IPO or a company sale, the planning here is di�erent. In the IPO, you
wait until the company is traded and then give the stock (so long as your lockups allow it). In a sale, you need to
be more careful to avoid an often misunderstood trap. The tax rules won't allow you to give away the stock at
closing and get the "double dip." You need to give the stock before there is an essentially "ripe" deal, and, if the
company is private, you need to get an appraisal for gifts valued in excess of $5,000.

One �nal area that is very often neglected by busy founders and executives is the possibility -- presale or pre-IPO
-- to transfer some of the company value to loved ones at a tax advantaged price for long-term estate tax
savings. This is particularly overlooked in presale settings. Consider this: You own a 2% minority stake in a
valuable company that has not yet been sold. Before a deal is signed, your 2% stake can't be worth 2% of the
expected deal price. You can't force a sale. If the company is private, you have no ready market for your stake.
The deal might not even go through. That means you can give all or a portion of your stake to loved ones (or
trusts for them) at a discount to the ultimate price. There are a number of very powerful tools used to achieve
these kinds of gifts, but the key point is that too few executives think about that when planning their deal.

The �nal take-away here is simply this: Founders and executives shouldn't assume that just because they have
engineered the best deal for the entire company and shareholders that their personal share will be maximized.
They should carve out some speci�c attention for their personal-�nancial house to maximize their own after-tax
wealth.
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